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The Fourth Circuit Court of Appeals finds itself in the mix of a handful
of recent cases-including four from lower courts within the Fourth Circuitchallenging governmental decisions on how to treat transgender individuals.
One case from the District of Maryland resulted in a nationwide injunction
against President Trump's decision to prohibit transgender individuals from
serving in the military.' Another case stems from what was colloquially
referred to as the North Carolina Bathroom Bill (HB 2). Although HB 2 was
repealed, there is an ongoing legal challenge to provisions in the law that
repealed HB 2.2 Further, there are two pending cases involving challenges by
transgender students to school policies mandating that they use restrooms or
locker facilities consistent with their biological sex. One of these cases is
currently in the Maryland District Court. 3 The second case, Grimm, is the
subject of this Article.

Professor of Law, Liberty University School of Law. J.D., magna cum laude,
Brooklyn Law School. The Author wishes to thank research assistant Breanna Compitello for
her assistance with this Article.

1.

Stone v. Trump, 356 F. Supp. 3d 505 (D. Md. 2018). Just days prior to this decision,

the Trump administration requested that the Supreme Court immediately review the orders from
around the country enjoining the ban. See Robert Barnes, Trump AdministrationAsks Supreme
Court to Immediately Take up Transgender Military Ban, WASH. POST (Nov. 23, 2018),
https://www.washingtonpost.com/politics/courtslaw/trump-administration-asks-supremecourt-to-immediately-take-up-transgender-military-ban/2018/11/23/6cfllb32-ef39- 11 e8-8679

-934a2b33be52_story.html?noredirect=on&utmterm=.9114f8296176.
2.
Carcafio v. Cooper, 350 F. Supp. 3d 388 (M.D.N.C. 2018).
3.
M.A.B. v. Bd. of Educ. of Talbot Cty., 286 F. Supp. 3d 704 (D. Md. 2018) (denying
defendants' motion to dismiss plaintiffs Title IX and Equal Protection claims).
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Since the Grimm litigation began in 2015, it has already resulted in two
District Court orders, a Fourth Circuit opinion, a Fourth Circuit order, one
District Court Opinion, and a Supreme Court order, to name a few. 4 The case
is presently pending again in the Eastern District of Virginia and is working
its way back to the Fourth Circuit.5 The underlying legal questions of this case
involve significant issues of concern for schools, employers, places of public
accommodation, and all entities covered under Titles VII and IX of the Civil
Rights Act.
I.

BACKGROUND

In the past few decades, the United States has witnessed drastic changes
in the prevalence of those identifying as transgendered and in how the legal
community responds to those individuals. 6 Significantly, policy makers,
administrators, and business owners struggle with balancing the interests of
the transgender individual with the free speech, religious, privacy, and other
conscience-based interests of those who are asked (or required) to
accommodate the person's preferred gender identity.
The legal approaches to transgender individuals parallel the two primary
approaches by the medical community. One medical approach is to provide
hormones and sex reassignment surgery to patients with gender dysphoria.
The overarching goal in this approach is to affirm the person's expressed

4.
See Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (mem.);
Grimm v. Gloucester Cty. Sch. Bd., 869 F.3d 286 (4th Cir. 2017); G.G. ex rel. Grimm v.
Gloucester Cty. Sch. Bd., 822 F.3d709 (4th Cir. 2016), vacatedand remanded, 137 S. Ct. 1239;
Grimm v. Gloucester Cty. Sch. Bd., 302 F. Supp. 3d 730 (E.D. Va. 2018); G.G. v. Gloucester
Cty. Sch. Bd., No. 4:15cv54, 2016 WL 3581852 (E.D. Va. June 23, 2016), vacated, 853 F.3d
729 (4th Cir. 2017); G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 132 F.3d 736 (E.D. Va.
2015), rev'd in part, vacated in part, 822 F.3d 709, vacatedand remanded, 137 S. Ct. 1239.
5.
G.G. v. Gloucester County School Board, ACLU, https://www.aclu.org/cases/gg-vgloucester-county-school-board (last updated Feb. 25, 2019).
6. "Fourfold and fivefold increases of trans-identifying kids and teens are being reported
in gender clinics in the United States and other countries. Lisa Marchiano, Outbreak: On
TransgenderTeens andPsychicEpidemics, 60 PSYCHOL. PERSP.: A Q.J. ON JUNGIAN THOUGHT
345, 348 (2017) (citing Sex Change Treatmentfor Kids on the Rise, CBS NEWS (Feb. 20, 2012,
8:12 AM), https://www.cbsnews.com/news/sex-change-treatment-for-kids-on-the-rise).
A
recent study from Johns Hopkins Center for Surgical Outcomes Research found that the total
number of surgical interventions for individuals with gender identity disorder "increased nearly
four-fold from the beginning of the study's time span in 2000 to the end in 2014." Chanapa
Tantibanchachai, Study Suggests Gender-Affirming Surgeries Are on the Rise, Along with
Insurance Coverage, JOHNS HOPKINS U.: HUB (Feb. 28, 2018), https://hub.jhu.edu/2018/02/28/
gender-affirming-reassignment-surgeries-increase.
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gender identity.7 These medical professionals believe that pathologizing
differences in gender identity expression-including diagnosing someone
with a disorder-demonstrates a lack of respect for the patient.8 As a result,
treatment protocols include puberty-suppressing hormones for children, living
out as the preferred gender identity, cross-gender hormones, and sexreassignment surgeries. 9
The other prevalent medical approach seeks to align one's gender identity
with one's biological sex. This approach is based on the belief that gender is
an immutable trait, binary in nature, and coincides from birth with an
individual's sex.' 0 This approach avoids the known" and unknown medical
risks associated with hormone use and sex reassignment surgery. One
significant area of treatment involving unknown medical risks is that of
children and adolescents. It is becoming more common to prescribe pubertysuppressing hormones to prepubertal children to "block hormone-induced
biological changes, such as vocal chord changes, the development of breast
tissue or changes in facial structure, that are irreversible and can be especially

7.
Affirmation in this context refers to "doing whatever is necessary to bring external
gender characteristics in line with internal belief of gender." Rena Lindevaldsen, A State's
Obligation to FundHormonalTherapy andSex-Reassignment Surgeryfor PrisonersDiagnosed
with Gender Identity Disorder, 7 LIBERTY U. L. REv. 15, 25 (2012) (citing WORLD PROF'L
Ass'N FOR TRANSGENDER HEALTH, STANDARDS OF CARE FOR THE HEALTH OF TRANSSEXUAL,
TRANSGENDER, AND GENDER NONCONFORMING PEOPLE, 1, 3, 5, (7th ed. 2011) [hereinafter
WPATH] https://www.wpath.org/media/cms/Documents/Web%/`20Transfer/SOC/Standards%/
20of%/o20Care%/020V7
`2-%202011%20WPATH.pdf).
8.
WPATH, supra note 7, at 3.

9.

Id. at 9-10, 18-20.

&

10. See Teresa A. Zakaria, By Any Other Name: Defining Male and Female in Marriage
Statutes, 3 AVE MARIA L. REv. 349, 352 (2005) (citing D. PETER SNUSTAD & MICHAEL J.
SIMMONS, PRINCIPLES OF GENETICS 126, 137 (3d ed. 2003)); Kenneth J. Zucker, Children with
Gender Identity Disorder:Is There a Best Practice?, 56 NEUROPSCHIATRIE DE L'ENFANCE ET
DE L'ADOLESCENCE 358, 363 (2008) (Fr.).
11. These risks can include, among others, infertility, an increased likelihood of
cardiovascular disease, heart attack, stroke, deep vein thrombosis, pulmonary embolism,
diabetes, elevated liver enzymes, sleep apnea, hypertension, and the destabilization of
psychiatric disorders in patients who are bipolar or schizoaffective. See WPATH, supra note 7,
at 39-40, 97-104; see also CAMERON BOWMAN & JOSHUA GOLDBERG, CARE OF THE PATIENT
UNDERGOING SEX REASSIGNMENT SURGERY (SRS), 23 (2006), https://www.amsa.org/wpcontent/uploads/2015/04/CareOfThePatientUndergoingSRS.pdf; U.K DEP'T OF HEALTH, A
GUIDE TO HORMONE THERAPY FOR TRANS PEOPLE 10-12 (2007), www.gires.org.uk/
assets/DOH-Assets/pdfldoh-hormone-therapy.pdf. Hormone treatment can also negatively
impact a person's future ability to have children. As with any surgery, sex reassignment surgery
carries its own risks, including post-operative bleeding, hematoma, infection, hypertrophic
scarring, and other risks associated with the attempt to alter genitalia. See BOWMAN
GOLDBERG, supra, at 11-14, 23-26; U.K DEP'T OF HEALTH, supra.
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distressing to children who are gender non-conforming or transgender."1 2 The
FDA, however, has not approved these puberty-suppressing drugs (GnRH
analogue drugs) for the treatment of gender identity disorder and there is a
dearth of research on the long-term consequences of that treatment.1 3 Another
reason to avoid medical intervention for adolescents is because seventy-seven
to ninety-four percent of children with gender identity issues later developed
an identity that aligned with their biological sex.14
Similar to the conflicting medical responses, the two overarching
approaches adopted in the case law and legislation on this issue are (1) that
sex is biologically determined at birth and cannot be changed through medical
interventions or (2) that a person can change his or her gender from the
biological sex determined at birth. " In one of the earliest reported cases
addressing the question, a 1976 decision by a New Jersey intermediate
appellate court concluded that a man who had undergone a male-to-female
sex-reassignment surgery should be treated as a woman for purposes of a
marriage license. 16 In the decades that followed, other jurisdictions similarly
concluded that a person should be treated as the gender he or she desires to be

12. Priyanka Boghani, When Transgender Kids Transition, Medical Risks Are Both
Known and Unknown, PBS FRONTLINE (June 30, 2015), https://www.pbs.org/wgbh/frontline/
article/when-transgender-kids-transition-medical-risks-are-both-known-and-unknown;
see also
Jason Lambrese, Suppression ofPuberty in Transgender Children, 12 AMA J. ETHICS 645-48
(2008) (discussing the medical concerns with puberty-suppressing hormones); Bigad Shaban et
al., Transgender Kids Could Get Hormone Therapy at Earlier Ages, NBC BAY AREA,
www.nbcbayarea.com/news/local/Transgender-Kids-Eligible-for-Earlier-Medical-Intervention
(last updated Sept. 13, 2017, 2:50 PM)
-Under-New-Guidelines-423082734.html
("Doctors . . recommend kids get off the puberty blocker by the time they turn 14 for fear of
potential side effects .... .").
13. See Paul W. Hruz et al., Growing Pains: Problems with Puberty Suppression in
Treating Gender Dysphoria, 52 NEw ATLANTIS 3, 18 (2017).
14. WPATH, supra note 7, at 11 (citing Peggy T. Cohen-Kettenis, Gender Identity
Disorder in DSM?, 40 J. AM. ACAD. CHILD ADOLESCENCE PSYCHIATRY, 391, 391 (2001)

(stating six to twenty-three percent of prepubertal children who were referred for treatment for
gender identity disorder persisted with their beliefs into their adulthood); see also Brendan S.
Abel, Hormone Treatment of Children and Adolescents with Gender Dysphoria: An Ethical
Analysis, 44 HASTINGS CTR. REP., at S23, S24 (2014) (footnote omitted) ("[O]nly 10 to 20
percent of these children [with gender dysphoria] will still have gender dysphoria by the time
they reach adulthood.").
15. See generally James Lockhart, Annotation, Discrimination on the Basis of Person's
Transgender or Transsexual Status as Violation of Federal Law, 84 A.L.R. Fed. 2d 1 (2014)
(discussing relevant statutes and cases).
16. M.T. v. J.T., 355 A.2d 204, 211 (N.J. Super. Ct. App. Div. 1976).

https://scholarcommons.sc.edu/sclr/vol70/iss4/15

4

Lindevaldsen: Does Sex Discrimination Include Gender Identity, Courts in the Fo
2019]

DOES SEX DISCRIMINATION INCLUDE GENDER IDENTITY?

1227

for purposes of driver's license name changes, 7 birth certificates,'" and prison
assignments.19
Conversely, in 1999, a Texas Court of Appeals concluded that biology
determined one's sex.20 After pointing out its belief that the legislature should
determine whether someone who undergoes a sex change surgery should be
legally treated as having changed his sex, the court held that because "male
chromosomes do not change with either hormonal treatment or sex
reassignment surgery.

. .

. [A] post-operative female transsexual is still a

male." 2' Adopting that line of reasoning, in 2004 a Florida District Court of
Appeal declared a marriage void that had been entered into between a
biological female who identified as a female and another biological female
who had undergone a female-to-male sex reassignment. 22
In the education context, recent legal challenges have focused primarily
on access to restrooms/locker facilities. As discussed below, the plaintiffs in
the restroom/locker facilities cases assert that refusing to permit transgendered

17. ID Documents Center, NAT'L CTR. FOR TRANSGENDER EQUALITY, https://
transequality.org/documents (last updated Apr. 2019) (identifying and categorizing state laws as
to their friendliness to permitting name changes for transgender individuals).
18. See Changing Birth Certificate Sex Designations: State-by-State Guidelines,
LAMBDA LEGAL, https://www.lambdalegal.org/know-your-rights/article/trans-changing-birthcertificate-sex-designations (last updated Sept. 17, 2018) (listing statutes that permit birth
certificate changes to sex designation and identifying all states as permitting a change from
transgendered individuals under certain circumstances except Kansas, Ohio, and Tennessee).
19. The Eighth Amendment precedent seems to prohibit absolute bans by prisons on
providing cross-gender hormones but leaves prisons the flexibility in some circumstances as to
whether sex-reassignment-surgery must be provided. See, e.g., Kosilek v. Spencer, 774 F.3d 63,
90-91 (1st Cir. 2014) (citations omitted) (concluding that the decision of the Department of
Corrections not to provide sex reassignment surgery was not deliberately indifferent to
plaintiffs medical condition insofar as the DOC chose one of two alternative courses of
treatment-cross-gender hormones and sex-reassignment surgery both of which alleviated
negative effects within the boundaries of modern medicine); Norsworthy v. Beard, 87 F. Supp.
3d 1164, 1189-90 (N.D. Cal. 2015) (concluding that inmate was likely to succeed on a claim
that prison officials were deliberately indifferent to the prisoner's medical needs in refusing to
provide sex-reassignment surgery). The courts have not uniformly decided whether a prison is
required to house prisoners in male or female facilities based on their biological sex or on their
gender identity. Compare, Richardson v. District of Columbia, 322 F. Supp. 3d 175, 183-84
(D.D.C. 2018) (holding that prison officials did not act with deliberate indifference toward the
health and safety of a male-to-female transgender inmate who was housed in the male prison
population), with Zollicoffer v. Livingston, 169 F. Supp. 3d 687, 689, 695-96 (S.D. Tex. 2016)
(allegations were sufficient to plead male-to-female transgender inmate housed in the male
facilities was incarcerated under conditions posing a substantial risk of harm).
20. Littleton v. Prange, 9 S.W.3d 223, 231 (Tex. App. 1999).
21. Id. at 230. In its analysis, the court analyzed an Ohio case where the court said "a
person's sex is determined at birth by an anatomical examination by the birth attendant." Id. at
228 (citing In re Ladrach, 513 N.E.2d 828, 832 (Ohio Prob. Ct. 1987)).
22. Kantaras v. Kantaras, 884 So. 2d 155, 161 (Fla. Dist. Ct. App. 2004).
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students to use the restroom consistent with their gender identity violates Title
IX and the Fourteenth Amendment Equal Protection Clause. One case that has
garnered nationwide attention on these issues arises out of the Eastern District
of Virginia and has already resulted in conflicting district court opinions and
orders, a Fourth Circuit opinion, a Fourth Circuit order, and a grant of review
by the United States Supreme Court. 23
II.

GRIMM V. GLOUCESTER COUNTY SCHOOL BOARD

A.

District Court Decision

In its 2015 decision, the Eastern District of Virginia dismissed claims by
a transgender student that the school's restroom policy violated Title IX and
the Equal Protection Clause of the Fourteenth Amendment to the United
States Constitution. 24 The student was born female, but as a high school
freshman, began publicly identifying as a male.25 During the summer before
sophomore year, Grimm obtained a legal name change to reflect a male
identity. 26 At the beginning of the year, Grimm agreed to use a separate
bathroom in the nurse's office rather than the boys' student restroom. 27
Because Grimm "found it stigmatizing to use a separate restroom," the school
agreed in October, 2014 to let Grimm use the boys' restroom. 28 Grimm used
the boys' restroom for seven weeks before members of the community
complained to the school board.29
Raising concerns over student privacy and safety, the School Board
eventually passed a resolution in December, 2014 requiring students to use
the restroom that corresponded with their "biological gender[]." 30 The
resolution required schools to provide "students with gender identity issues"
with "an alternative appropriate private facility." 3' The School Board also
planned to "expand[] partitions between urinals in male restrooms[,] add[]

23. See sources cited supra note 4.
24. G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 132 F. Supp. 3d 736 (E.D. Va. 2015),
rev'd in part, vacatedin part, 822 F.3d 709, vacated and remanded, 137 S. Ct. 1239. At the time
the litigation began, the plaintiff was a minor and therefore referred to in the cases as G.G. In
the most recent District Court opinion, however, the court refers to the plaintiff as Grimm.
Plaintiff will be referred to as Grimm throughout this Article.
25. Id. at 739-40 (citation omitted).
26. Id. at 739 (citation omitted).
27. Id. at 740 (citation omitted).
28. Id. (citation omitted).
29. Id. (citation omitted).
30. Id. at 740-41 (citation omitted).
31. Id. at 740 (citation omitted).
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privacy strips to the doors of [all] stalls[,] and designate[] single-stall, unisex
restrooms" for use by students.32 The day after the School Board passed the
resolution, the principal instructed Grimm to no longer use the boys'
restroom.33 In June 2015, Grimm filed suit against the School Board and
sought a preliminary injunction requiring the school to permit Grimm to use
the boys' restroom. 3 The School Board then filed a motion to dismiss.3 5
The main point of contention in the district court was whether
discrimination based on gender identity is included within Title IX's
prohibition of "sex" discrimination. 36 The district court, however, did not
squarely answer that question; instead, it concluded that Grimm's claim was
precluded by the plain language of the Department of Education's
regulations.37 Specifically, Title IX lists an exception to the prohibition of sexbased discrimination explaining that "nothing contained herein shall be
construed to prohibit any educational institution receiving funds under this
Act, from maintaining separate living facilities for different sexes." 38 The
Department of Education regulation then specifies that a Title IX recipient
"may provide separate toilet, locker room, and shower facilities on the basis
of sex" as long as those facilities are "comparable." 39 The district court

32. Id. (citation omitted).
33. Id. at 741 (citation omitted).
34 Id. at 738.
35. Id.
36. Id. at 742.
37. See id. at 744.
38. Id. at 744 (quoting 20 U.S.C.A § 1686 (West, Westlaw through Pub. L. 116-5)). One
of the cases relied on by the District Court was Johnston v. Univ. of Pittsburgh, 97 F. Supp. 3d
657 (W.D. Pa. 2015). That court also concluded that sex discrimination did not include
transgender status under Title IX or the Equal Protection Clause. Id. at 668, 681. The court aptly
described the competing interests involved in the restroom and locker room disputes, including
plaintiffs "interest in performing some of life's most basic and routine functions . . in an
environment consistent with his male gender identity" and the university's "interest in providing
its students with a safe and comfortable environment for performing these same life functions
consistent with society's long-held tradition of performing such functions in sex-segregated
spaces based on biological or birth sex." Id. at 668.
39. G.G., 132 F. Supp. 3d. at 743 (quoting 34 C.F.R. § 106.33 (2018)). Justice Ginsburg
understood that bans on sex discrimination would continue to require separate dressing facilities.
In 1975, while she was a law professor at Columbia University, she wrote in an op-ed for the
Washington Post that "[s]eparate places to disrobe, sleep, perform personal bodily functions are
permitted, in some situations required, by regard for individual privacy. Individual privacy, a
right of constitutional dimension is appropriately harmonized with the equality principle." Ruth
Bader Ginsburg, The Fearof the Equal Rights Amendment, WASH. POST, Apr. 7, 1975, at A2 1,
quoted in Ryan T. Anderson, A Brave New World of TransgenderPolicy, 41 HARV. J. L. & PUB.
POL'Y 309, 321 (2018); see also Eugene Volokh, Prominent Feminist: Bans on Sex
Discrimination Emphatically' Do Not 'Require Unisex Restrooms', WASH. POST: VOLOKH
CONSPIRACY
(May
9,
2016),
https://www.washingtonpost.com/news/
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refused to give any deference to a 2015 Department of Education letter (2015
Letter) that relied on a 2014 Department of Education guidance document
(2014 Guidance Document) that said schools "'must generally treat
transgender students consistent with their gender identity' . .. *"40 The court
explained that the documents were not entitled to Auer deference because such
deference is given to guidance documents when the text of the regulation is
ambiguous; the court found the regulation to be unambiguous. 4 1
After dismissing Grimm's Title IX claim, the court then analyzed whether
Grimm was entitled to a preliminary injunction based on the Equal Protection
claim. In making its determination, the court weighed Grimm's "claims of
stigma and distress against the privacy interests of the other students protected
by separate restrooms." 42 In denying the preliminary injunction, the court
concluded that the other students had a right to bodily privacy from exposure
to the opposite sex in restrooms and locker room facilities. 43 The court also
noted that the need for privacy is "even more pronounced in the state
educational system" where almost all of the students are minors. 44 Refusing
to consider hearsay evidence for purposes of the motion, the court
characterized Grimm's claims of stigma as "unsubstantiated claims of
hardship" 45-Grimm had not articulated specific harms that would occur if
forced to use the single-stall restrooms during the pendency of the litigation.
B. Fourth CircuitDecision and Remand to the District Court
In April 2016, the Fourth Circuit reversed the District Court's decision in
Grimm.46 As to the Title IX claim, the court held that the District Court should
have given Auer deference to the 2015 Letter and 2014 Guidance Document
because the meaning of "sex" is ambiguous in the regulation. 47 Specifically,
"it is silent as to how a school should determine whether a transgender

volokh-conspiracy/wp/2016/05/09/prominent-feminist-bans-on-sex-discrimination-emphaticallydo-not-require-unisex-restrooms/?utmterm=.51927fb081a2.
40. G.G., 132 F. Supp. 3d at 745 (citation omitted).
41. Id. at 746. Under Auer, "an opinion letter or a guidance document is given controlling
weight if (1) the regulation is ambiguous and (2) the interpretation is not plainly erroneous or
inconsistent with the regulation." Id. (citing Christensen v. Harris County, 529 U.S. 576, 588
(2000)).
42. Id. at 750.
43. See id. at750-51 (citing Lee v. Downs, 641 F.2d 1117, 1119 (4th Cir. 1981)).
44. Id. at 751.
45. Id. at 752.
46. G.G. ex rel. Gloucester Grimm v. Cty. Sch. Bd., 822 F.3d 709, 723 (4th Cir. 2016),
vacated and remanded, 137 S. Ct. 1239 (2017).
47. See id. at 719-22 (citing Auer v. Robbins, 519 U.S. 452, 461 (1997)).
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individual is a male or female for the purpose of access to sex-segregated
restrooms." 4 8 Thus, the guidance documents were entitled to Auer deference
unless they were "plainly erroneous or inconsistent with the regulation or
statute." 49 After reviewing dictionary definitions of "sex" that referred to the
"sum of' various "morphological, physiological, and behavioral
peculiarities," the court concluded it was not plainly erroneous for the 2015
Letter and 2014 Guidance Document to require covered entities to determine
a person's sex based on gender identity.50 As a result, the Fourth Circuit
reversed the district court's dismissal of Grimm's Title IX claim. In reaching
its decision, the court acknowledged that a "subsequent administration" could
choose to implement a different policy or that Congress could revise Title IX
"explicitly to prohibit or authorize" the approach taken in the guidance
document. 5 ' Until then, the court stated that it rested its decision on
application of Auer deference. 52
The court also reversed the denial of Grimm's motion for preliminary
injunctive relief, remanding the case to the trial court for application of the
proper evidentiary procedure. 53 The Fourth Circuit held that the district court
had "evaluated [Grimm's] proffered evidence against a stricter evidentiary
standard than is warranted by the nature and purpose of a preliminary
injunction." 54 Specifically, the Fourth Circuit instructed the district court that
it is proper to evaluate hearsay for purposes of a preliminary injunction
motion.5 5

One concurring opinion analyzed each preliminary injunction standard
and explained why the district court "would be on sound ground" to grant the
motion.56 The other panel judge concurred only in the decision to deny
Grimm's motion to assign a new trial judge on remand, but dissented as to the
decision to reverse the district court.5 7 The dissenting opinion echoed the
sentiment of the district court judge and fleshed out the privacy concerns
raised with respect to permitting Grimm to use the boys' restroom. 58 It also

48.
49.
50.
(1971)).
51.
52.
53.
54.
55.
56.
57.
58.

Id. at 720.
Id. at 721 (citingAuer, 519 U.S. at 461).
Id. at 721-23 (quoting Sex, WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY
Id. at724.
Id.
Id. at 726.
Id.
Id. at 725-26.
See id. at 727-29 (Davis, J., concurring).
Id. at 730 (Niemeyer, J., concurring in part and dissenting in part).
See id. at 730-39.
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discussed the logical inconsistencies in the government's argument that "sex"
discrimination included gender identity.5 9
Biological males and females whose gender identity aligned would
be required to use the same restrooms and locker rooms as persons of
the opposite biological sex whose gender identity did not align. With
such mixed use of separate facilities, no purpose would be gained by
designating a separateuse "on the basis of sex," and privacy concerns
would be left unaddressed.6 0
On remand, with very little substantive discussion, the district court
granted injunctive relief.61
C. Supreme Court Orders andFourth CircuitOrder on Remand
On August 3, 2016, the United States Supreme Court granted the School
Board's request for a stay of the Fourth Circuit mandate and the district court's
preliminary injunction. 62 On October 28, 2016, the United States Supreme
Court then granted a petition for certiorari review. 63 The Court limited its
review to two of the three questions presented. First, if Auer deference is
retained by the Court, should such deference be given to an unpublished
agency letter that does not carry the force of law and was adopted in the
context of the very dispute in which deference is sought? 64 Second, regardless
of whether deference is given to the letter, should the Department's specific
interpretation of Title IX and the regulation be given effect? 65 The Court set
oral argument for March 28, 2017.66
On February 22, 2017, just one month after President Trump took office,
the Departments of Justice and Education wrote a "Dear Colleague" letter

59. Id. at 738.
60. Id.
61. G.G. v. Gloucester Cty. Sch. Bd., No. 4:15cv54, 2016 WL 3581852 (E.D. Va. June
23, 2016), vacated, 853 F.3d 729 (4th Cir. 2017). See id at 727-29 (Davis, J., concurring).
62. Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 136 S. Ct. 2442 (2016) (mem.).
63. Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 369 (2016).
64. See id.; Pet. for a Writ of Cert. at 3, Gloucester Cty. Sch. Bd. v. G.G., No. 16-273
(E.D. Va. filed Aug. 29, 2016), 2016 WL 4610979, at *3.
65. See id; Pet. for a Writ of Cert. at 3, Gloucester Cty. Sch. Bd, No. 16-273, 2016 WL
4610979 at *3.
66. Mark Walsh, U.S. Supreme Court Sets March 28 to Weigh School TransgenderRights Case, EDUCATION WEEK: THE SCHOOL LAW BLOG (Feb. 3, 2017, 2:41 PM), http://
blogs.edweek.org/edweek/school_law/2017/02/supreme court sets_march_28_to.html.
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rescinding the prior letters that the Fourth Circuit had relied on in Grimm.67
The letter cited conflicting court opinions on the meaning of "sex" for
purposes of Title IX and indicated that it would "more completely consider
the legal issues involved." 68 It reminded schools of their obligation to provide
a safe environment for all students and to protect students from
discrimination, bullying, and harassment. 69
In response to the letter, on February 23, 2017, the Supreme Court
requested the parties to submit their views on how the case should proceed. 70
On March 6, 2017, the Court vacated the Fourth Circuit's decision and
remanded the matter back to the Fourth Circuit for further consideration in
light of the February 22, 2017 guidance document.7 ' In April 2017, the Fourth
Circuit granted the School Board's unopposed motion to vacate the
preliminary injunction.72
D. Second DistrictCourt Decision
In response to the Supreme Court and Fourth Circuit orders, Grimm filed
an amended complaint that again asserted Title IX and Equal Protection
claims. 73 In May 2018, with a new judge assigned, the district court denied

67. U.S. Dep't of Justice, Civil Rights Div. & U.S. Dep't of Educ., Office for Civil Rights,
Dear Colleague Letter (Feb. 22, 2017), https://www2.ed.gov/about/offices/listocr/letters/
colleague-201702-title-ix.pdf.
68. Id.
69. Id. at 2.
70.

Docket Search, SUPREME COURT OF THE UNITED STATES, https://www.supreme

court.gov/search.aspx?filename=/docketfiles/16-273.htm (last visited May 6, 2019) (enter "16273" into query box; select "Docket for No. 16-273" hyperlink).
71. Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239 (2017) (mem.).
Looking for an opportunity to review the question of Auer deference, on December 10, 2018,
the Supreme Court granted certiorari review in Kisor v. Wilkie, asking the parties to address the
question of whether the Supreme Court should overrule Auer v. Robbins and Bowles v.
Seminole Rock and Sand Co. Docket Search, SUPREME COURT OF THE UNITED STATES,

https://www.supremecourt.gov/qp/18-00015qp.pdf (last visited May 6, 2019) (enter "18-15"
into query box; select "Docket for No. 18-15" hyperlink; select "Questions presented"
hyperlink). For an article discussing the significance of overruling Auer and Seminole Rock, see
generally David French, The BoringSupreme Court Case That CouldHelp Make America Great
Again, NAT'L REV. (Dec. 11, 2018, 2:26 PM), https://www.nationalreview.com/2018/12/theboring-supreme-court-case-that-could-help-make-america-great-again.
72. G.G. v. Gloucester Cty. Sch. Bd., 853 F.3d 729 (4th Cir. 2017). Judge Davis, joined
by Judge Floyd, wrote a concurring opinion putting Grimm in the category of "brave" people
like Dred Scott, Fred Korematsu, Linda Brown, Mildred and Richard Loving, Edie Windsor,
and Jim Obergefell. Id. at 730-31.
73. Grimm v. Gloucester Cty. Sch. Bd., 302 F. Supp. 3d 730, 738 (E.D. Va. 2018)
(citation omitted).
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the school board's motion to dismiss the amended complaint. 74 The district
court held that Grimm sufficiently pled a Title IX claim.75 In reaching that

decision, the court started by explaining that the reference to "sex" in the
regulation was ambiguous. 76 Unlike the Fourth Circuit, however, it could not
then give Auer deference to an agency guidance document because no such
document now existed.77 Instead, the district court analyzed case law to help
it interpret the alleged ambiguity.7 1
With no controlling Title IX precedent, the court turned to case law
interpreting the analogous Title VII. It explained that neither the Fourth
Circuit nor the Supreme Court had yet addressed how Title VII applied to
transgender individuals. 79 In Price Waterhouse v. Hopkins,so however, the
Supreme Court had constructed a framework under Title VII to address "sex
discrimination claims brought by individuals who fail to conform to social
expectations for their gender group."" Although the Fourth Circuit had not
yet expressly applied Price Waterhouse to Title VII claims brought by
transgender individuals, the district court adopted the reasoning of the
Maryland District Court to conclude that "discrimination on the basis of
transgender status constitutes gender stereotyping because by definition,
transgender persons do not conform to gender stereotypes." 82 The court then
concluded that "transgender discrimination is per se actionable sex

74. Id. at 751.
75. Id. at 748.
76. Id. at 743-44 (citing G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709,
721-23 (4th Cir. 2016), vacated and remanded, 137 S. Ct. 1239 (2017)).
77. See id.
78. See id. at 745-46 (citations omitted).
79. Id. at 744 (citation omitted). On April 22, 2019, the United States Supreme Court
granted certiorari review to three cases addressing the questions of whether sex discrimination
under Title VII includes sexual orientation or transgender status. See Altitude Express, Inc. v.
Zarda, 883 F.3d 100 (2d Cir. 2018), cert. granted, 2019 WL 1756678 (Apr. 22, 2019)
(addressing the question of whether the lower court properly concluded that sex discrimination
includes sexual orientation); Bostock v. Clayton Cty., Georgia, 723 Fed. Appx. 964 (11th Cir.
2018), cert. granted, 2019 WL 1756677 (Apr. 22, 2019) (addressing whether the lower court
properly concluded that sex discrimination does not include sexual orientation); R.G. & G.R.
Harris Funeral Homes v. EEOC, 884 F.3d 560 (6th Cir. 2018), cert. granted, 2019 WL 1756679
(Apr. 22, 2019) (addressing whether the lower court properly concluded that sex discrimination
includes transgender status).
80. 490 U.S. 228 (1989).
81. Grimm, 302 F. Supp. at 744 (citing Price Waterhouse, 490 U.S. at 235).
82. Id. at 745 (quoting M.A.B. v. Bd. of Edu. of Talbot Cty, 286 F. Supp. 3d 704,714 (D.
Md. 2018)).
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discrimination under Title VII" and that by extension is actionable under Title
IX. 83

The district court in Grimm applied intermediate scrutiny to conclude that
plaintiff had sufficiently pled an Equal Protection claim. 84 Significantly, the
court concluded that transgendered individuals constituted a quasi-suspect or
suspect class because (1) they have historically been subject to discrimination,
(2) transgender status has no bearing on a transgender individual's ability to
contribute to society, (3) transgender status is immutable, and, (4) the class is
a minority group that is politically powerless. 15 To satisfy the intermediate
scrutiny standard, the school board asserted that the policy requiring students
to use the restroom and locker facilities consistent with their biological gender
protected the privacy interests of other students. 86 The court rejected the
privacy concerns of other students as "sheer conjecture." 7 "[A] transgender
student's presence in a restroom provides no more of a risk to other students'

83. Id. at 745 (citing MA.B., 286 F. Supp. 3d at 714. The decision states that its
conclusion is consistent with decisions from the First, Sixth, Ninth, and Eleventh Circuits, which
have recognized that the gender-stereotyping theory in Price Waterhouse means that "claims of
discrimination on the basis of transgender status are per se sex discrimination under Title VII or
other federal civil rights laws." Id. at 746 (citations omitted). Each of those Circuit Court cases
except the Ninth Circuit case reached that decision in the context of Title VII employment
discrimination. The Ninth Circuit case arose under the Gender Motivated Violence Act. Id.
(citation omitted).
84. Id. at 750. Grimm's initial claims were dismissed in 2015 for failure to state a claim
upon which relief could be granted. Id. at 738 (citing G.G. ex rel. Grimm v. Gloucester Cty. Sch.
Bd., 132 F.3d 736 (E.D. Va. 2015), rev'd in part, vacated in part, 822 F.3d 709 (2016), vacated
and remanded, 137 S. Ct. 1239 (2017)). The Fourth Circuit reversed and remanded, instructing
the district court to give deference to a Department of Education guidance letter issued under
President Obama's administration that construed Title IX to require schools to treat
transgendered students consistent with their gender identity. Id. at 739-40 (citing G.G. ex rel.
Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 718-22 (4th Cir. 2016), vacated and
remanded, 137 S. Ct. 1239 (2017)). The United States Supreme Court then granted a stay of the
Fourth Circuit's decisions. Id. at 740. After President Trump's administration rescinded the
guidance letter, the Supreme Court vacated the Fourth Circuit decision. Id (citation omitted).
The plaintiff then filed an amended complaint. Id. (citation omitted). Based on new facts (the
plaintiff had chest reconstruction surgery, obtained an order changing his name, and received an
amended birth certificate) since the first dismissal and a number of other decisions that had
considered the legal issues, the court denied the school board's motion to dismiss. Id at 741,
752 (citations omitted).
85. Id. at 749 (first citing Bowen v. Gilliard, 483 U.S. 587, 602 (1987); then citing City
of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41 (1985); and then citing Bowen, 483
U.S. at 602).
86. Id.at751.
87. Id. (quoting Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d
1034, 1052 (7th Cir. 2017)).
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privacy rights than the presence of an overly curious student of the same
biological sex who decides to sneak glances at his or her classmates . . . .""
A September 2018 scheduling order set trial for July 23, 2019.89 On
December 7, 2018, Grimm moved to file a second amended complaint that set
forth additional factual assertions for his claim. 90
III. SIGNIFICANCE OF THE GRIMM DECISIONS

Following the May 2018 district court decision in Grimm, several district
courts have addressed cases involved claims by transgender persons under the
Fifth Amendment, Fourteenth Amendment, Title IX, or Title VII. Three
district courts 9' and one Circuit Court 92 have issued opinions involving
students challenging school policies requiring students to use restrooms and
locker rooms consistent with their biological sex. In one of those cases, the
Middle District of Florida addressed the questions of whether Drew Adamswho was a biological female that self-identified as a male was (1) a male
and (2) whether Drew's presence in the female locker rooms presented a
93
privacy concern for other students.
Drew Adams says he is a boy and has undergone extensive surgery
to conform his body to his gender identity; medical science says he
is a boy; the State of Florida says so (both Adams' Florida birth
certificate and Florida driver's license say he is a male); and the
Florida High School Athletic Association says so. Other than at his
school, Adams uses the men's bathroom wherever he goes.... When
confronted with something affecting our children that is new, outside
of our experience, and contrary to gender norms we thought we
understood, it is natural that parents want to protect their children.

88. Id. (quoting Whitaker, 858 F.3d at 1052).
89. Rule 16(b) Scheduling Order at ¶1, Grimm v. Gloucester Cty. Sch. Bd., No. 4:15cv54
(E.D. Va. Sept. 26, 2018).
90. [Proposed] Second Amended Compl., Grimm v. Gloucester Cty. Sch. Bd., No. 4:15cv-54 (E.D. Va. Dec. 7, 2018).
91. JAW. v. Evansville Vanderburgh Sch. Corp., 323 F. Supp. 3d 1030 (S.D. Ind. 2018);
Adams ex rel. Kasper v. Sch. Bd. of St. Johns Cty., 318 F. Supp. 3d 1293 (M.D. Fla. 2018);
Parents for Privacy v. Dall. Sch. Dist. No. 2, 326 F. Supp. 3d 1075 (D. Or. 2018).
92. Doe ex rel. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518 (3d Cir. 2018), cert.
denied, 2019 WL 2257330 (May 28, 2019).
93. Adams, 318 F. Supp. 3d at 1296-97.

https://scholarcommons.sc.edu/sclr/vol70/iss4/15

14

Lindevaldsen: Does Sex Discrimination Include Gender Identity, Courts in the Fo
2019]

DOES SEX DISCRIMINATION INCLUDE GENDER IDENTITY?

1237

But the evidence is that Drew Adams poses no threat to the privacy
or safety of any of his fellow students. 94
The court went on to hold that the school's policy violated the plaintiff s
rights under the Equal Protection Clause and Title IX.95 An Indiana District
Court also concluded that a transgender high school student was likely to
succeed on claims that the school's refusal to permit the biological female to
use the male restrooms violated Title IX and the Equal Protection Clause. 96
After reviewing prior case law that asserted a privacy interest against
permitting transgender students the use of locker room or bathroom facilities
consistent with their gender identity, the district court in Oregon similarly
concluded that "high school students do not have a fundamental privacy right
to not share school restrooms, lockers, and showers with transgender students
whose biological sex is different than theirs." 97 The plaintiffs in this case
represented current and former high school students-and their parents who
opposed a policy permitting biological boys to use the girls' restrooms and
locker facilities or biological girls to use the boys' restrooms and locker
facilities. 98 The court dismissed plaintiffs' claims to enjoin the policy. 99
The Third Circuit Court of Appeals denied a motion by "cisgender" high
school students to enjoin a policy that permitted students access to restrooms
and locker rooms consistent with their gender identity rather than biological
sex.' In an order dismissing a motion for en banc review, four justices
dissented, writing:
Reasonable people can and will disagree about the most appropriate
way to address transgender students' desire to select which bathroom
or locker room facilities to use. It is a problem without a perfect
solution, and we have not even begun to analyze those competing
interests except for in this one specific fact circumstance presented

94. Id. The factual description of the case indicates that Drew had a double mastectomy
as a minor. Id at 1301 (citation omitted).
95. Id. at 1326.
96. J.A. W, 323 F. Supp. 3d 1038-39. That decision relied heavily on prior Seventh
Circuit precedent that reached the same result. Id. at 1036 (discussing Whitaker v. Kenosha
Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034 (7th Cir. 2017)).
97. Parents for Privacy v. Dall. Sch. Dist. No. 2, 326 F. Supp. 3d 1075, 1099 (D. Or.
2018), appeal docketed, No. 18-35708 (9th Cir. July 11, 2019).
98. Id. at 1081 (citations omitted).
99. Id. at 1106.
100. Doe ex rel. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 521 (3d Cir. 2018).
"[C]isgender" refers to "a person who identifies with the sex that person was determined to have
at birth." Id. (footnote omitted).
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'

for preliminary injunctive relief. Despite that, the panel's dicta in the
revised opinion continue to imply otherwise, and so are likely to
handicap efforts by local school districts throughout this Circuit to
thoughtfully address how to best handle the issue in their own
communities. The law does not mandate only one outcome, as the
panel opinion suggests. 0
In a different, but related context, the Middle District of North Carolina
has a case pending before it stemming from the now-repealed "bathroom bill"
that required all public entities in North Carolina to require individuals to use
the restroom consistent with their biological sex.1 02 Even though HB 2 was
repealed, the court permitted plaintiff to proceed with claims that the law
repealing HB 142 violated their equal protection rights insofar as it preempts
attempts by local government to enact anti-discrimination ordinances that
regulate restroom use. 103
And in yet another recent district court opinion, in November of 2018, a
Maryland District Court judge enjoined President Trump's memorandum that
prohibited transgender service members. 104 Just days prior to that decision,
the President filed a motion asking the Supreme Court to immediately review
all pending cases across the country challenging the transgender service
ban.1 05 All of these recent cases are still pending and working their way to (or
back to) the Fourth Circuit Court of Appeals.

101. Doe ex rel. Doe v. Boyertown Area Sch. Dist., 897 F.3d 515, 517 (3d Cir. 2018)
(mem.) (discussing the court's revised opinion).
102. Carcafio v. Cooper, 350 F. Supp. 3d 388, 397 (M.D.N.C. 2018).
103. See id. at 401, 413.
104. Stone v. Trump, No. GLR- 17-2459, 2018 WL 6305131, at *1 (D. Md. Nov. 30, 2018)
(footnote omitted).
105. See Barnes, supra note 1. On a related issue, there has been an effort to legislatively
prohibit efforts to counsel those who struggle with gender identity disorders (GID), but who
would like to align their gender identity with their biological sex. The Ninth Circuit Court of
Appeals upheld a ban on providing such counseling. Pickup v. Brown, 740 F.3d 1208, 1223,
1236 (9th Cir. 2014), abrogatedby Nat'l Inst. of Family and Life Advocates v. Becerra, 138 S.
Ct. 2361 (2018); cf King v. Governor of N.J., 767 F.3d 216 (3d Cir. 2014) (affirming a ban on
counseling to help minors deal with unwanted same-sex attractions), abrogatedby Nat'l Inst.,
138 S. Ct. 2361. The opinion rested in part on the assertion that speech engaged in by licensed
professionals in the course of their work is somehow exempt from scrutiny under the First
Amendment. Pickup, 740 F.3d at 1230. This reasoning was expressly rejected in June 2018 by
Justice Thomas in his majority opinion in Nat'l Inst., 138 S. Ct. at 2371-72, supra. The Nat'l
Inst., decision expressly rejected the notion that there is a category of "professional speech" that
is afforded lesser First Amendment protections. Id.; see also Peter Sprigg, Will the Supreme
Court Save Sexual Orientation Change Efforts?, FRC BLOG (July 2, 2018), http://
frcblog.com/2018/07/will-supreme-court-save-sexual-orientation-change-efforts
(discussing
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As these cases demonstrate, there are significant competing policy
concerns that need to be addressed by Congress rather than left to the changing
administrations in the Executive Branch and which will have widespread
impact for employers, administrators, governmental entities, school students,
parents, and individuals struggling with gender identity issues.1 06 Some of the
legal questions involved include whether "sex" discrimination under Title IX
and the Fourteenth Amendment which were enacted or adopted to afford
equal opportunities to women that had previously been denied to them
include gender identity.0 7 If it does, then courts must decide how to properly
balance the interest of the transgender person with the free speech, religious,
privacy, and other conscience-based interests of those who are asked (or
required) to accommodate the person's preferred gender identity.'0 o Finally,
it cannot be ignored that all of these legal decisions rest on still unresolved
medical and psychological questions about the proper response to a person
whose gender identity does not align with his or her biological sex.
IV. CONCLUSION

Having spoken once already in the context of a motion to dismiss on
whether "sex" discrimination includes gender identity status, the Fourth
Circuit, with the several pending cases in the lower courts, is poised to address
the issue head on in the near future. With no direct controlling precedent to
rely on-and very little persuasive precedent from sister courts-the Fourth
Circuit will soon weigh in on the merits of the significant legal questions that
arise when transgender persons request to be treated consistent with their
gender identity rather than their biological sex.

the Pickup decision and the implications of National Institute of Family and Life Advocates v.
Becerra on that decision).
106. See generally Anderson, supra note 39 (discussing the competing ideologies and the
role Congress, the courts, and the states can play in addressing this conflict).
107. Cf R.M.A. ex rel. Appleberry v. Blue Springs R-IV Sch. Dist., No. WD 80005, 2017
WL 3026757, at *7 (Mo. Ct. App. July 18, 2017) (holding a transgender person who was denied
use of restroom or locker room consistent with gender identity was not discriminated against
based on sex under state human rights laws), rev'dNo. SC 96683, 2019 WL 925511 (Mo. Feb.
26, 2019) (en banc) (reversing trial court's dismissal of claim for sex discrimination, concluding
that plaintiff had stated a claim that for sex discrimination).
108. See, e.g., Brennan v. Deluxe Corp., 361 F. Supp. 3d 494 (D. Md. 2019). In that case,
an employee brought a Title VII claim against his employer after the employee was terminated
for failure to answer a transgender question in an ethics compliance course. Id. at 499. The
employee asserted that answering the question the way his employee expected him to answer
would have violated his sincerely held religious beliefs. Id. The court dismissed plaintiff s claim
for religious discrimination but permitted plaintiff to proceed on his claim that his employer
failed to accommodate plaintiffs religious beliefs. Id. at 508-11.
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